nom. , Brock v. Metric Constructors, Inc., 3 MSHC 1865

(llth Cir. 1985).  Further, the reason for the refusal to work

must be communicated to the mine operator.  Secretary of

Labor/Dunmire and Estle v. Northern Coal Company, 4 FMSHRC 126

(1982).

I find the testimony of the complainants that they
informed shift foreman Sweeney on August 23, 1984, that they
would not continue to work under unsupported roof to be credi-
ble.  Mr. Collins testified that at the time of the refusal,
the roof was cracking and popping.  Mr.. Kennedy stated that
prior to his work refusal, he observed a dislodged roof bolt
and a large rock approximately 30 feet long which had slipped
down with the bolt.  After Mr. Sweeney "shimmed out the roof
bolt," he instructed Mr. Kennedy to continue working his scoop
beyond the slipped rock and up to the miner, but Mr. Kennedy
refused.  Mr. Collins testified that after discussing the situ-
ation further, he informed Mr. Kennedy that he would no longer
work under unsupported roof, and that he and Mr. Kennedy- so
informed Mr. Sweeney.

Mr. Sweeney confirmed that he observed Mr. Kennedy and
Mr. Collins sitting in their scoops at the pillar break carry-
ing on a discussion.  He then confronted them, and after some
discussion, the two men left the mine.  Mr. Sweeney subse-
quently first testified that he informed Mr. Brewster that the
two had quit for no reason.  He then testified that he informed
Mr. Brewster that he had fired them for "goofing off."
Mr. Brewster's subsequent offers to Mr. Kennedy and Mr. Collins
to come back to work raises a strong inference in my mind that
Mr. Brewster had some doubts about their termination, and that
their contention that they were fired for refusing to work
under unsupported roof has a ring of truth about it.

_As discussed earlier, at the time of the discharges, the
conditions which existed while the complainants were engaged in
pillar extraction work presented a serious hazard of a poten-
tial unplanned roof fall.  Further, Mr. Collins testified that
he previously experienced rock falling on his scoop, that he
was required to operate the scoop with malfunctioning lights,
and that the roof was cracking and popping.  Mr. Kennedy testi-
fied that a large rock had slipped out of the roof at the point
where the roof had been bolted at the pillar break, and Terry
Kennedy testified that he had previously informed Mr. Sweeney
that the lack of roof bolting on the pillars was jeopardizing
the safety of the miners.  Given all of these circumstances, I

560 reasonable  one.     Secretary of
